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THE LAW

Net Neutrality Focus  
Shifts to Compliance 
As the D.C. Circuit Court affirms the FCC’s Open Internet Order, service providers need 
to consider how they will comply.

By C. Douglas Jarrett and Tracy P. Marshall / Keller and Heckman LLP 

On June 14, 2016, the U.S. Court of 
Appeals for the District of Columbia 
Circuit affirmed the FCC’s 2015 

Open Internet Order. United States Telecom 
Association v. FCC likely will be appealed to 
the Supreme Court, but the D.C. Circuit’s 
decision legitimizes the FCC’s far-reaching 
decision, including the reclassification of 
broadband internet access service (BIAS) as 
an interstate “telecommunications service.” 
Broadband providers offering BIAS are now 
regulated as “telecommunications carriers” 
subject to Title II of the Communications Act. 

Though the Open Internet rules apply to 
all services providers that offer BIAS, they 
distinguish between fixed and mobile services. 
This article focuses on the rules applicable to all 
fixed broadband services: fiber, cable, copper, 
wireless (unlicensed and licensed) and fixed 
satellite networks. Municipal, regional and 
startup (rural and urban) broadband providers 
(“new broadband providers”) are regulated to 
the same extent as established fixed broadband 
providers such as Comcast, Charter, AT&T 
and CenturyLink, other than potentially 
benefiting from a temporary exemption from 
the transparency rule. 

BROADBAND INTERNET  
ACCESS SERVICE 
BIAS is a subset of internet access services. It 
encompasses mass-market, high-speed internet 
access provided to residential and small-business 

customers, schools, libraries and universities, 
including internet access service funded under 
the FCC’s universal service programs, such as 
E-Rate. The Open Internet rules do not apply 
to services that use broadband networks for 
last-mile transport but are not intended to 
reach all internet end points, such as VoIP and 
connectivity for heart monitors, e-readers and 
energy consumption sensors. 

The FCC decided not to regulate BIAS 
to the same extent as legacy telecom services. 
The agency exercised its forbearance authority, 
refraining from imposing many Title II 
compliance obligations, including rate 
regulation and tariffs and the transfer of control 
and service discontinuance obligations of §214 
of the Communications Act. 

BIAS REGULATION IN A NUTSHELL 
The Open Internet Order established two 
major compliance obligations related to BIAS 
and the relationships between and among end 
users, edge providers, broadband providers and 
internet backbone providers: openness and 
transparency. Openness is achieved through 
three bright-line rules and the “no-unreasonable 
interference/disadvantage” standard. The 
transparency rule is really a series of prescriptive 
requirements that pose implementation and 
ongoing compliance challenges. 

A third compliance obligation is created 
by proposed rules under §222 of the 
Communications Act – an action the FCC 
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expressly deferred in the Open 
Internet Order – that would obligate 
BIAS providers to protect customer 
proprietary network information 
(CPNI) and other information about 
BIAS customers. 

The FCC exercised its authority 
under Title II to review the 
reasonableness of the terms and 
conditions of interconnection 
agreements in the event disputes  
arise between internet backbone 
providers and unaffiliated broadband 
providers. It took this step at the  
behest of many Tier-2 service providers 
over the objections of the largest 
broadband operators. 

In a nod to the complexity of 
the Open Internet rules, the FCC 
established a procedure for issuing 
advisory opinions on compliance 
questions. Operators should anticipate 
aggressive enforcement of these rules  
by the FCC. 

MAINTAINING AN OPEN 
INTERNET
The three bright-line rules are intended 
to preserve the open internet by ensuring 
that consumers have unrestricted access 
to all internet end points, information 
resources and applications and by 
protecting edge providers that generate 
content and applications from potential 
anticompetitive practices of broadband 
providers that favor the content and 
applications of their affiliates or those of 
other firms that pay premiums. These 
three rules are straightforward. 

• No blocking. BIAS providers 
cannot block lawful content, 
applications or services or restrict 
the use of non-harmful devices to 
access BIAS, subject to reasonable 
network management practices.

• No throttling. BIAS providers 
cannot slow down or otherwise 
impair or degrade lawful traffic  
on the internet based on its  

content or on the end user’s  
use of particular applications, 
services or non-harmful devices, 
except as required for reasonable 
network management. 

• No paid prioritization. BIAS 
providers cannot engage in paid 
prioritization that includes direct  
or indirect favoring of some  
internet traffic over other traffic  
for consideration. A waiver of 
this rule may be granted only if 
the requester “demonstrates that 
the practice would provide some 
significant public interest benefit 
and would not harm the open 
nature of the internet.”

A “no unreasonable interference/
disadvantage” standard supplements 
these rules. The standard is intended 
to protect and enable end-user control 
over use of the internet, restrict 
broadband providers from engaging in 
practices that disadvantage other edge 
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providers that offer content or services 
competitive with those offered by 
broadband providers, and function as a 
consumer protection rule. On the other 
hand, the FCC reserved judgment on 
“zero-rating,” a practice in which an 
edge provider pays for some or all of the 
transport costs for its content. 

TRANSPARENCY 
The transparency rule is a single 
sentence1 and has two components: 
disclosure and mandatory content. The 
transparency rule was the only rule of the 
2010 Open Internet Order that the D.C. 
Circuit affirmed in Verizon v. FCC. 
The FCC adopted enhancements to 
the transparency rule in the 2015 Open 
Internet Order. The nuances of this rule 
are significant. In addition to its 2010 
and 2015 Orders, the FCC has issued 
three guidance documents clarifying 
aspects of the transparency rule. 

As noted in the 2010 Open Internet 
Order, effective disclosures will likely 
include information concerning 
network practices, including congestion 
management, application-specific 
behavior, device attachment rules 
and security measures; performance 
characteristics, including a general 
description of system performance and 
the effects of specialized services, if any, 
on available capacity; and commercial 
terms, including pricing, privacy 
policies and redress options. 

In April, the FCC released safe-
harbor formats (one for fixed and the 
other for mobile broadband providers) 
that include the required content for 
consumer disclosures. The formats will 
operate officially as safe harbors after 
OMB provides its final approval. Service 
providers may need to make additional 
disclosures to meet the needs of edge 
providers, although the FCC has not 
prescribed an edge provider format. 

Service providers must make all 
consumer disclosures available “at the 
point of sale.” That is, written materials 
or links to readily accessible websites that 
provide the required disclosures must 
be available to prospective and existing 
customers and updated as appropriate. 

The enhancements to the 
transparency rule adopted in the 2015 
Open Internet Order include those to

• Commercial terms. Pricing 
must include full monthly charges, 
promotional rates and duration, 
if any, and note the step-up to 
regular charges at expiration of 
the promotion; other fees, such 
as nonrecurring charges, early 
termination charges, and router 
or modem rental fees; and a 
description of data caps, including 
what happens as the cap is exceeded 
(additional charges, slower service 
or loss of service). 

• Performance characteristics. 
Packet loss is added to speed 
and latency; actual network 
performance is based on what a 
consumer is likely to experience; 
and performance should be 
measured for each service, defined 
in terms of speed and technology 
(cable or fiber as applicable) solely 
within the provider’s network  
from consumers to its physical  
end points. 

Fixed broadband providers 
may continue to participate in the 
Measuring Broadband America 
Program as a safe harbor method 
for determining BIAS performance 
but may also use internal data, 
consumer testing or other data from 
relevant third-party sources. 

• Network practices. Disclosures 
of network practices should specify 
practices applied to traffic of 
particular user groups, affected 
data plans, triggers that activate 
the process, traffic subject to the 
restrictive practices, and the likely 
effect on end-users’ experience. 

A small-provider exemption to 
these enhancements for BIAS providers 
that have fewer than 100,000 BIAS 
subscribers currently extends to 
December 15, 2016. 

CUSTOMER PROPRIETARY 
INFORMATION AND  
CPNI PROPOSALS
Under §222 of the Communications 
Act, telecommunications carriers 
must maintain the privacy of each 
customer’s proprietary information and 
obtain each customer’s prior consent 
to use the customer’s CPNI to market 

additional services to it or to disclose 
its CPNI to third parties. The FCC’s 
controversial Notice of Proposed 
Rulemaking, adopted in April 2016, 
proposes comprehensive rules on how 
BIAS providers must collect, use, 
share and maintain the security of 
each customer’s CPNI and personally 
identifiable information (collectively 
“Customer PI”). 

The FCC proposes to define 
CPNI in the broadband context 
as encompassing service plan 
information; speed, pricing and data 
cap information; geolocation; device 
identifiers; IP addresses and domain 
name information; and traffic statistics. 
The NPRM proposes to broadly define 
Customer PI as “any information that 
is linked or linkable to an individual.” 
This could include a person’s Social 
Security number, postal or email 
address, phone number, IP address, 
internet browsing history, application 
usage data and geolocation. In many 
respects, the proposed rules go beyond 
existing U.S. privacy and data breach 
notification laws.

As a result of the D.C. Circuit’s 
affirming the Open Internet Order, and 
because the presidential election may 
change the makeup of the commission, 
the FCC is expected to work toward 
adopting rules in this proceeding before 
year’s end. Broadband providers should 
prepare to comply with the new rules 
when they take effect. v

ENDNOTE
1 A person engaged in the provision of 

broadband Internet access service shall 
publicly disclose accurate information 
regarding the network management 
practices, performance, and commercial 
terms of its broadband Internet access 
services sufficient for consumers to make 
informed choices regarding use of such 
services and for content, application, service, 
and device providers to develop, market, and 
maintain Internet offerings.
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