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After months of efforts, the Fed-
eral Communications Commis-
sion (FCC) recently produced a 

proposal that would allow the Internet 
to remain generally unregulated but give 
the Commission some ability to super-
vise the access connections to the Inter-
net. Predictably, the decision managed 
to attract criticism from public-interest 
advocates who felt the proposal didn’t 
go far enough in protecting consumers 
and from industry representatives who 
felt the proposal went too far in sup-
pressing corporate innovation and in-
vestment. However, perhaps the most 
striking thing about the proposal is that 
it seeks to solve a problem that doesn’t 
yet exist.

A major issue in this case, as we law-
yers like to say, is whether companies 
that own and manage the networks that 
make up the Internet – AT&T, Verizon, 
Comcast and so on – can charge tolls 
to so-called edge providers – Netflix, 
Hulu and so on – to expedite or even 
allow the delivery of content or services 
to their customers – you, me and so on. 
The FCC refers to this as “pay for prior-
ity.” So after you’ve paid the Netflix bill 
to rent the movie, would you be willing 
to reimburse Netflix for that toll so you 
can download the movie faster? I didn’t 
think so.

However, the companies that pro-
vide Internet networks see a revenue 
opportunity in charging different rates 
for different services. The fact that these 
companies are poised to exploit the laws 
of supply and demand is not surprising. 
Even though you and I might not want 
to pay more to download a movie than 
we would be willing to pay to receive an 
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The FCC has spoken – and the telecommunications industry has responded. 

A striking feature of the FCC’s  
net neutrality order is that it proposes  

a solution to a problem – pay for priority –  
that does not yet exist.

e-mailed bill from the gas company, lots 
of families contain ready-made advo-
cates for pricey Internet services such as 
the latest movie or the latest iPad app. 
They’re called teenagers.

mensely complicated, in no small part 
because the FCC is on uncertain legal 
ground regarding its own authority. The 
Commission’s confusion stems from 
a court case, Comcast v. FCC, which 
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So companies do what companies 
do. In this case, you could even say that 
precedent exists to support the idea of 
telecommunications companies’ charg-
ing different rates for different services: 
Anyone who used a telephone before 
AT&T was broken up will remember 
the days when New Yorkers had to pay 
more to call California than to call Chi-
cago and when a call on Mother’s Day 
always cost more than a call on, say,  
July 13.

UncertAin LegAL AUthority 
Making sure that Internet companies 
don’t discriminate among different 
types of content – in other words, ensur-
ing net neutrality – turns out to be im-

was handed down by a federal court in 
Washington in April 2010. 

The case began in 2007, when Com-
cast customers discovered that the com-
pany was secretly (this is probably the 
most important fact in the case) making 
it harder for them to use BitTorrent, an 
Internet service that is primarily used to 
illegally download current movies but, 
perhaps more important, can be accu-
rately described as a bandwidth hog. The 
more customers who are on BitTorrent 
at any one time, the slower the network 
is for everyone else. The slower the net-
work is for everyone else, the more cus-
tomers complain to Comcast. Not sur-
prisingly, Comcast was unenthusiastic 
about customers’ using BitTorrent over 
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the Comcast network.

Two nonprofit advocacy groups, 
Free Press and Public Knowledge, filed 
a complaint with the FCC. The Com-
mission responded by saying that it had 
jurisdiction over Comcast’s network 
management practices and that the 
company’s interference with BitTorrent 
violated federal policy. Comcast grum-
bled, complied, appealed – and won.

The win was huge. After the Com-
mission had said to Comcast, “Get your 
mitts off your customers’ Internet pref-
erences,” the federal court said to the 
FCC, “Get your mitts off Comcast.”

Following the decision, the FCC was 
forced to regroup. The Communications 
Act of 1934, amended over the decades, 
is a law written by Congress that in-
tended to give the FCC the authority it 
needed to regulate the communications 
business. Of course, in 1934 the Inter-
net wasn’t even a gleam in the eye of the 
Defense Department, so the Communi-
cations Act gives the FCC no authority 
to regulate this particular type of com-
munications platform. Therein lies the 
problem.

However, the Commission wasn’t 
inclined to accept the court’s decision 
and slink away quietly. After recovering 
from the defeat, the agency set about 
figuring out a way that the existing lan-
guage of the Act permitted regulation 
of some aspects of the Internet, such as 
access. The Order of December 21 was 
the result.

What the Commission did was to 
come up with a kind of hybrid form of 
regulation that blends both traditional 
light-touch regulatory authority over 
information companies with an FCC 
mandate from Congress to take steps 
to promote the spread of the high-speed 
form of Internet access known as broad-
band. After all, there’s no point in regu-
lating broadband unless everyone has 
access to broadband – and according 
to the FCC, 14 million to 24 million 
Americans don’t. 

Specifically, the Order requires com-
panies that offer access to the Internet 
(AT&T, Verizon, Comcast) to make 
their practices transparent to both con-
sumers and content providers. Fixed 

broadband access providers can’t block 
legal content, applications, services 
or devices. Wireless broadband access 
providers can’t block their competitors’ 
telephony services. Charging third par-
ties for priority (resulting in your having 
to pay more to download a movie than 
to access your e-mail) is presumptively 
wrong but not banned outright; in other 
words, a network company starts out 
under the presumption that paid prior-
ity is illegal but could try to make an 
argument as to why paid priority should 
be legal in a given situation.  

StrUggLing for WhAt We hAve
Now for the irony. The problem that the 
Commission is trying to remedy – net-
work providers charging higher prices 
for more in-demand services – barely 
exists. Except for the occasional rogue 
company trying to interfere with the 
transmission of a high-bandwidth ser-
vice, the industry doesn’t seem to be 
filled with network providers hooking 
up with content providers.  

In essence, the Commission is try-
ing to impose net neutrality on a world 
where net neutrality already exists (or, 
as The New York Times put it, this is 
“the struggle for what we already have”). 
Thus, the rules that intend to pour con-
crete on net neutrality are being imple-
mented to keep Internet providers from 
doing something they haven’t done yet 
– make deals with content providers. 

Whether the Commission is spurred 
by Congressional net-neutrality ad-
vocates or public-interest groups who 
worry that providers will make such 
deals if given the green light, or whether 
it is simply motivated to avoid another 
debacle like the breakup of AT&T, the 
Commission has leaped out ahead and is 
trying to anticipate the best solution to a 
problem that doesn’t exist.

Like the National Hockey League’s 
trying to figure out what rules to impose 
on teams that haven’t been born yet, 
the Commission is trying to figure out 
a way to regulate a problem that hasn’t 
been born yet.  BBP
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